ALLEN D. MERRILL (80098) COMMENT ON:

PROPOSED AMENDMENTS TO ACJA SECTION 7-208 (“Code”) – Second Posting
DATED: JANUARY 12, 2022

After reading the proposed Amendments to the Code, I see that at least one of  the amendments seems to be in direct contradiction of the intent of  the Code, which is to provide more access to legal services for the people of Arizona.   After 18 years of the certification program, and the serving of  hundreds of thousands of customers by CLDPs, it appears that the author,  presumably the CLDP Staff Attorney, is now attempting to restrict many of those services and doing  so without any documentation whatsoever of the reasons for this attempt EXCEPT that the prohibition on  preparation of “substantive motions” and doing “legal outcome-based research” is based upon a recommendation by the Task Force on Delivery of Legal  Services.
   If these amendments succeed, the citizens of Arizona will not be happy.  If these restrictions on the access to justice are implemented, barring legal actions to prevent them, and the public hears about the court’s decision to limit the consumer’s access to legal services, there will be a lot of disserviced and angry Arizonans.  
My objections are as follows:
PROPOSED ADDITION TO SECTION F 1. a. Authorized Services 
……..A legal document preparer shall not draft documents that require legal outcome-based research, except that a legal document preparer may assist a client with the completion of motions in family court proceedings using the appropriate court approved motions forms;
COMMENT:
This is the codification of a recommendation by the Task Force on Delivery of Legal Services and NOT based upon any consumer complaints whatsoever.  I attended most of the meetings of this Task Force as an observer.  (There were NO LDPs on the Task Force and we observers were allowed to make comments usually at the end of the meeting, which comments were apparently ignored.)  I was stunned at how little the members of the Task Force knew about the functions of LDPs and yet felt qualified to make  rules for them.    The vague and unclear definition of  “legal outcome-based research” and of “substantive motions” leaves the door open to complaints by any lawyer or competitor of an LDP, or even of the Staff Attorney himself.   In fact, the ONLY complaints filed in the past regarding similar issues were made by those individuals and not the consumer or client of the LDPs.   This is also the codification of the personal opinion previously expressed by the former Staff Attorney in prior disciplinary actions wherein actions by the Staff attempting to discipline CLDPs for preparing “substantive motions” and doing “legal research” failed because, in fact, there was no restriction to that effect in the Code and the design of the Code was in fact, to allow full preparation of  “any document for which the LDP is competent to prepare”.  Now, in this amendment, such “codification” appears to be more an effort to enhance bureaucratic power and lawyer income at the expense of thousands of Arizona citizens.  The Staff Attorney has not shown any complaints or damages alleged by consumers because LDPs have created substantive motions or performed legal outcome-based research and it is doubtful that any were.   All complaints of this kind, which are incredibly few, as far as I know, were filed by attorneys or the Staff.  The author of this addition should be required to provide written documentation of  a significant number of consumer complaints or alleged damages for this addition.
The terms “legal outcome-based research” and “substantive motion” are intentionally vague, leaving the interpretation open to the Staff Attorney and/or the Board, presumably at the time of  any disciplinary hearings, a circumstance that is designed to limit the LDP to a mere scrivener and a condition that the Code purposefully was designed to avoid.   The author of this addition should be required to give examples and make specific delineations of the terms “legal outcome-based research” and  “substantive motion”.   Even then, this restriction will be extremely detrimental to the access to justice by Arizonans.
This issue was brought up at meetings of the two year-long task force entitled “2020 Arizona Access to Justice Commission” at which time several members of that task force, including  some Superior Court Judges, questioned how an LDP could provide their services competently without such legal research and so-called substantive motions.   Even one of  the Task Force members, an appeals  court judge, and himself an opponent of the LDP program, commented that, “if you are going to give these people this ability [ to  prepare legal documents for Pro Se filers] it is wrong to deny them the tools to do the best job they can”.  Judge Swann filed an opposing memorandum relating to these issues on the report of the Task Force.    This amendment most assuredly will deny those tools.
The purported purpose of the Access To Justice task force was to enhance the public’s “access to legal services”.   In fact, this addition to 7-208 does exactly the opposite.  It restricts the LDP’s ability to provided competent services to those Arizonans who cannot afford the services of a lawyer, leaving them to handle the matter by themselves or lose their case by default.
The “bone” thrown to CLDP’s in this addition to the Code, that of  being able to draft substantive motions using “court approved” forms for Family Law matters only, is ridiculous on its face.  To begin with, the Rules of Civil Procedure, while providing basic requirements for preparation of motions, orders, etc., does not actually “approve” any substantive motion forms.  The Self-Service Center forms, while helpful, are not truly “approved” forms.   And…while the Family Rules do have a few such forms, the numbers of  those forms are so limited as to be pointless.   Finally,  to limit the preparation of those forms to Family law essentially leaves the small businesses, individual civil, individual tax issues, immigration and individual probate matters “out in the cold” .  To me, it indicates that the author of these amendments is more interested in enhancing a personal agenda than that of “providing access to legal services”.
I have heard recently that these proposed amendments  to 7-208, particularly those that restrict the previously allowed functions of  LDPs, can “be handled by the new tier “Legal Paraprofessional” (“LP”).    Even if that is true,  it will be years before the numbers of  LPs, and the expansion of work that they are allowed to do, will fill in the need that consumers  have for certain legal assistance.   In the meantime, you are leaving the public without the competent help that they can afford to take care of legal issues and is currently available.
All in all, this addition to 7-208 is unsupported by proper evidence or documentation, is detrimental to providing “access to justice” and leaves LDP’s who are honestly trying to provide competent services to Arizona consumers, open to unnecessary, unsupported and biased attacks by the Staff  who will be able to created a definition on their own for such attacks.     If enacted, it will truly deny “access to justice” for thousands of Arizonans.   This addition should be eliminated from the amendments to 7-208 in its entirety.

PROPOSED ADDITION TO SECTION L. 3. b.  Responsibilities of Legal Document Preparers: 
Upon receipt of notice of board approval of individual certification and before April 30th of the following odd numbered year, the legal document preparer shall attend and complete a two hour professionalism training course on the role and responsibilities of the certified legal document preparer as provided by the division.
	COMMENT:
This addition to the Code is again a codification of what incorrectly was attempted in  years past by the Staff in which they attempted to inculcated their own personal opinions into a similar “class”.  So… the question is:  If the Code adequately presents the role and responsibilities of the LDP, what is the point of this class?    Is it to, again, inculcate, the opinions and agendas of the Staff or the Staff Attorney?   Further, the absence of any actual plan for the class presents a question as to whether any of the teachers, presumably staff members who have never been a CLDP, have the knowledge or experience to teach it.
For CLDPs who have practiced for many years without undue violations  of the Code, this is not only an insult to them, but a waste of time and money for the Court.  Is this class one of the reasons the fees have gone up?
Again,  this addition is intentionally vague, with no explanation of how said Class will be presented and specifically what will be taught.  Prior to any review or approval of this amendment by the Court or Administration, the author should be required to provide that information in specific and not vague or general form and to explain how the staff will be competent to teach the class to experienced CLDPs.
This additions should be removed and the “Class” eliminated.   It is another one of those bureaucratic boondoggles that professional boards are prone to dream up.
SUMMARY:   I was present and a member of the original Task Force that created ACJA 7-208.   It was carefully crafted in meetings over the entire summer of 2002 and approved by the State Bar Board of Governors, numerous committees of the Supreme Court including the Arizona Judicial Council and the Justices of the Arizona Supreme Court.   The Legal Document Preparer program, and those LDPs certified by it, has successfully provided good legal services to hundreds of thousands of Arizonans over 18 years without any significant changes to it and is an example across the United States of a successful effort to help citizens afford legal assistance.   The currently proposed restrictions on preparation of documents fly in the face of the alleged intent of the LDP Program and will harm Arizona citizens.  The proposed Professionalism course is pointless and expensive and an insult to the hundreds of very professional LDPs.   These proposed amendments should be rejected by the Court.
RESPECTFULLY submitted this 12th day of January, 2022.
____________________________________________
Allen D. Merrill, AZ CLDP No. 80098
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